	Guidance Note: Charity Property Transactions


1. General
Many UK charities engage in transactions to acquire or dispose of property (including leasing property). A charity might find itself involved in as many types of transaction as any commercial or other type of organisation is involved in. Depending on the size and activities of a charity it might find itself engaged in buying or selling freehold property or land, granting or taking a short or long term lease, buying or selling an existing lease, surrendering a lease, granting or taking a tenancy at will, or taking a short term licence of land/premises.
There will be various reasons why charities need to acquire property or temporary rights to use a property, and the subject matter of a transaction might be, for example, an office, a shop, a field or garden. For example, a charity might:
· acquire property as an investment, and then, if it is not already leased to a tenant, lease it out to a new tenant. It might then later sell the property to realise its investment
· buy or lease a building or part of a building to use for operational purposes, e.g. as a day centre, residential home, or a holiday home for beneficiaries
· buy or lease office premises for staff/volunteers to use to administer the charity

· where it has surplus space at its offices, sub-let it to another person or organisation

· take a short term licence of a serviced office
· take a lease or short term licence of a shop or other space so that it can sell goods to raise funds for the charity
· take a short term (e.g. one or two days) licence of premises or land for a fundraising event or activity such as a fete or garden party.
2. Scope of this Guidance Note

In addition to seeking legal and other advice as necessary, and considering all of the usual legal, commercial, financial, health and safety and other matters which a charity needs to take account of when dealing with property, there are additional matters specific to a charity arising from its status as a charitable entity.

The aim of this Guidance Note is to outline some of those specific matters, in particular some of the technical formal requirements which charity law imposes on charities. It does not cover all such matters specific to charities, and so when you are considering any proposed property transaction, you should take advice from professionals, in particular a solicitor, surveyor, and accountant.

3. General Requirements

A charity may only enter into a particular type of property or other transaction if it has legal power to enter into that particular type of transaction, and if its constitution permits it to do so. The charity’s trustees must be sure about this before proceeding. Trustees must ensure that there is no prohibition in the charity’s governing document on acquiring/disposing of property which would affect the proposed transaction. If there is no such prohibition, trustees will then usually find that the charity has sufficient power under statute and/or under the terms of its governing document. (Charitable companies will almost always have the necessary powers in their Articles of Association.) Legal advice should be taken on this as necessary. If there is not sufficient power to acquire or dispose of property as intended, a charity will need to obtain an order from the Charity Commission allowing it to proceed.
Secondly, the trustees must be sure that it is in their charity’s best interests to proceed with the transaction.
Other more detailed requirements might also apply, depending on the nature of the transaction, but they are beyond the scope of this note.

4. Taking (and Granting) a Licence of Premises/Land

Grant of licence to a charity

A charity may wish to take on premises or land for a short term, e.g. for a day or two, or for a period not exceeding 6 months.
This will usually be by means of a document which describes itself as a “licence” (as distinct from a lease, sublease, tenancy, or tenancy at will). The essence of such an arrangement is that it makes premises/land available on a non-exclusive basis (unlike a lease which gives the tenant exclusive possession for the period of the lease), and it is a temporary arrangement.
In law, a licence only confers contractual rights on the licensee against the licensor, whereas a lease in effect gives the tenant legal rights in and over the property itself for the period of the lease. This means that taking on a licence is in the nature of a “business” arrangement only rather than a property transaction (although it of course relates to property). Consequently the type of charity specific restrictions and formalities which apply to taking on a lease or buying a freehold do not apply.
Even though a charity only enters into a licence, not a lease, it will need to be satisfied that the terms of the licence are reasonable and acceptable in all of the circumstances, that the charity’s details (and trustees’ details where it is an unincorporated charity) are fully and correctly stated, and that the licence is correctly signed by the relevant trustee/s or other person/s on behalf of the charity.
We have included the following template agreements in the Property Folder to cover typical instances of a charity entering into a licence to use premises/land:
· Two agreements for use by a charity of serviced office premises (where the charity pays rent which includes charges for any services provided by the owner, or rent plus a separate charge for such services
· Three agreements for use of a “pop up” shop for a short period (either a self-contained shop, a shop in a shopping centre, or a retail space in a shop or other building)
· An agreement for use of land and/or premises for an event or activity for a number of hours or a day or two (e.g. a fete, sponsored sport or other activities)
· An agreement for a Tenancy at Will for short term use of an office, terminable without notice by either party. (Although a tenancy not a licence, this is in effect a business arrangement, not legal rights over the property.)
Grant of licence by a charity

Similarly, where a charity grants a licence to another organisation or person, it will need to be satisfied about the terms of the arrangement and ensure that the details of the charity and signature/s on behalf of the charity are correct.
5. Taking a Lease of Premises

When a charity takes on a lease (either a new lease or sublease granted to it by a landlord, or an assignment to it by a tenant of an existing lease or sublease), the following matters must be fully considered before it proceeds.
The charity’s trustees should ensure that they do not have a conflict of interest.

They will also need to be satisfied that the terms of the lease are fair, reasonable, and acceptable in all of the circumstances, that they understand the obligations to which the charity will be subject under the lease, that the rent and other outgoings will be affordable, and that the rent to be paid is a fair one compared with similar properties on the market. The charity should consider whether the proposed lease will give it security of tenure, and if it does not, whether that is acceptable to it.
They must ensure that the charity’s details (or trustees’ details where it is an unincorporated charity) are fully and correctly stated in the lease, and that it is correctly signed by the relevant trustee/s or other person/s on behalf of the charity - the charity’s legal adviser should advise about the details of these requirements.

It is advisable to engage a surveyor to advise about the physical premises and about the reasonableness of the proposed rent and service charges, and to engage a solicitor to advise on the terms of the lease and generally.
The above considerations will apply where a lease is granted to a charity irrespective of the length of the term of the lease, i.e. whether the lease is for more or less than 7 years. (See below as to a lease granted by a charity.)
We have included the following template agreements in the Property folder to cover typical instances of a charity taking a lease of premises/land:

Lease (up to 5 years) of office in a shared building
Lease (up to 5 years) of office over a shop

6. Buying Freehold Property
The following matters must be fully considered before the charity proceeds:
· The charity’s trustees should ensure that they do not have a conflict of interest.
· They should engage a surveyor to advise about the physical premises.
· They will need to ensure that the property is suitable for its intended use and, in particular, that it is not subject to any legal or planning restrictions or conditions which might conflict with that use, or with which it may be difficult to comply.
· They will need to be satisfied that the price to be paid is a fair one compared with similar properties on the market, and that the charity has the resources to pay for it.
· The documents will need to correctly state details of the charity if incorporated, and its trustees if unincorporated, and the documents will need to be correctly signed on behalf of the charity - the charity’s legal adviser should advise about the details of these requirements.

· The charity will need to engage a solicitor to advise on and deal not only with the above but also all other legal aspects of the proposed purchase.
(See below as to sale/transfer by a charity of freehold property.)
7. Statements to be Included in Documents on Acquisition of Freehold/Leasehold Property
Section 122(8) of the Charities Act 2011 requires particular statements to be included in documents where a charity is acquiring property, confirming that it is to be held by an exempt or non-exempt charity. Your legal adviser should check that the correct wording is (as appropriate) included in the transfer, lease or contract for sale/lease document.  The requirements apply to acquisition by a charity of all freehold property and any grant to a charity of a short or long lease.

8. Acquiring Property on Mortgage

For present purposes it is assumed that a mortgage will be to secure repayment of a loan, not a grant or other obligation. If its constitution allows it, a charity can finance acquisition of leasehold property by means of a mortgage but note that the trustees have a duty to secure the best borrowing terms reasonably obtainable by comparing interest rates and other terms between various lenders. They must also ensure that the mortgage payments can be financed out of the resources of the charity which are available for the purpose and that they have budgeted for any potential rises in interest rates.
Section 124 of the Charities Act 2011 contains the following restrictions and requirements that apply where a charity is to mortgage a freehold or leasehold. If these requirements are met, the charity should not usually have to involve the Charity Commission.
The Act requires the charity’s trustees to have obtained and considered advice given to them in writing beforehand stating:
· whether the loan is necessary for the charity to pursue the course of action it wants to in connection with the loan
· whether the terms of the loan are reasonable having regard to the status of the charity as the prospective recipient of the loan
· the ability of the charity to repay on those terms the sum proposed to be paid by way of loan.
The Act requires the advice to be from a person the trustees reasonably believe to be qualified by ability and experience of financial matters and who has no financial interest in relation to the loan in connection with which his or her advice is given. The Charity Commission recommends that the person should be professionally qualified as well as possessing the abilities and experience mentioned above. This could be the charity’s accountant or financial adviser, for example. The person may be another officer, or employee of the charity or one of the charity trustees.

Subsections 125(1) and (2) of the Charities Act 2011 require particular statements and certificates to be included in the mortgage. Your legal adviser should check that the correct wording is included in the mortgage document.
A charity contemplating entering into a mortgage in any circumstances should ensure that it has legal advice on all aspects of the proposed transaction, including advice as to what is needed to ensure that there is a full audit trail of the decision making process and all other aspects.
9. Disposal (Sale or other Transfer, or Lease) of Property – some general points
Generally, trustees can sell or lease charity property without approaching the Charity Commission for approval but there are exceptions to this. You should take legal advice as to whether an exception applies in the case of any particular proposed transaction, and if so, what you need to do to comply with the Charities Act 2011 in that case. An example of such an exception is where the charity intends to sell or lease property to one of the trustees or to someone closely connected to the charity, such as a trustee’s relative.
Unless an exception applies, the Act allows a charity to deal with its land without Commission approval, but nevertheless, to do so, charities have to abide by the very particular requirements set out in Sections 117 – 123 of the Charities Act 2011. These are designed to ensure that the sale, lease or other disposal of property is properly managed in the charity’s interests and that the trustees obtain the best price reasonable in the circumstances. These requirements are outlined below; they will be the only relevant restrictions unless the circumstances are such that an exception applies necessitating involvement of the Commission.
Note that, for the following purposes, you need to be aware that not only is the grant of a new lease by a charity a “disposal” which is subject to all of the following Charities Act 2011 requirements: an assignment or surrender of a lease held by a charity lessee is also a “disposal”, and it is regulated, as outlined below, in the same way as the grant of a lease by a charity.
10. Granting a Short Lease of Premises
Section 120(2) of the Charities Act 2011 requires that the charity’s trustees, in order to lease property for up to 7 years to another person or organisation, must obtain and consider a report from someone who has the ability and experience to advise them competently, and they have to decide that they are satisfied that the terms proposed for the disposal are the best that can reasonably be obtained. Unless there are any particular circumstances, e.g. the lease is to a “connected person”, or the charity enters into an agreement for the grant of the lease before complying with these requirements, the Commission will not need to be involved. As long as the person selected to advise has the ability and expertise to provide the trustees with reliable advice on the lease, there is no reason why one of the trustees or even a suitably qualified employee of the charity cannot act as the adviser. The adviser need not be a qualified surveyor or valuer, although that would be preferable.
We have included the following template agreement in the Property folder to cover a typical instance of a charity granting a lease of premises/land:

Underlease by charity of part of its office premises

11. Sale/transfer of Freehold or Grant of Long Lease of Premises
The charity’s trustees will need to follow more demanding procedures on a sale/transfer, lease for over 7 years, or other disposal than in the case of a lease for 7 years or less. They will need to:
· obtain and consider a written report from a qualified surveyor

· advertise the disposal following advice from their surveyor

· decide they  are satisfied that the proposed terms are the best that can reasonably be obtained in the circumstances of the disposal

The Charities Act 2011 requires that on a sale, or grant or disposal of a lease longer than 7 years, the surveyor must be qualified and that the charity trustees must follow his or her advice on how and whether to market the disposal. The charity trustees must receive a written report that complies with the Charities (Qualified Surveyors’ Reports) Regulations 1992 - a properly qualified surveyor will know about these regulations. Generally speaking the surveyor should be engaged to work exclusively for the trustees on a particular disposal. The advice must be obtained before the trustees enter into an agreement to lease or sell, not just before the transfer of freehold or grant of the lease.
12. Statements and Certificates to be Included in Documents on Sale of Freehold or Grant of Lease
Subsections 122(2) and (3) of the Charities Act 2011 require particular statements and certificates to be included in documents where a charity is selling or otherwise disposing of property or granting a lease. Your legal adviser should check that the correct wording is included in the transfer, lease or contract for sale/lease document. These requirements apply to a sale or any other disposal by a charity of any freehold property or existing lease of property, and to any grant by a charity of a new short or long lease.

13. General

This note covers some selected matters in outline that charity trustees need to be aware of when first considering dealing with certain types of property matter. It is intended only as a general introduction to the subject. Charity trustees will also need to consider with their professional advisers in detail all aspects of a proposed transaction before proceeding with any property transaction. 
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