DATED      
(1) <<Insert name of Supplier>>
(2) <<Insert name of Distributor>>
Software Distribution Agreement
THIS AGREEMENT is made the       day of      
BETWEEN:

(1)
<<Name of Supplier>> [a company registered in <<Country of Registration>> under number <<Company Registration Number>> whose registered office is at] OR [of] <<insert Address>> (“the Supplier”) and
(2)
<<Name of Distributor>> [a company registered in <<Country of Registration>> under number <<Company Registration Number>> whose registered office is at] OR [of] <<insert Address>> (“the Distributor”)
WHEREAS: 

(1)
The Supplier is engaged in creating, developing and/or marketing the software identified in Part 1 of Schedule 1, including documentation and manuals therefor (the “Software”).
(2)
The Distributor is engaged in the business of <<insert activities, e.g. selling, licensing, sub-licensing, marketing, distributing, supporting>> the hardware equipment specified in Part 2 of Schedule 1 (the “Hardware”) and wishes to acquire from the Supplier the right to license or sub-license the Software [for use on the Hardware].

(3)
The Supplier proposes extending the market for the Software by granting to the Distributor the right for the Distributor to license, sub-license, market, distribute and support the same in the territories specified in Part 3 of Schedule 1 (the “Territory”) in accordance with the terms and subject to the conditions contained in this Agreement.

IT IS AGREED as follows: 

1. Definitions and Interpretation

1.1 In this Agreement, unless the context otherwise requires, the following expressions have the following meanings:

	“Licence”
	means the licence granted under Clause 2 of this Agreement;

	“Licence Fee”
	means the sum(s) payable in accordance with Clause 10 of this Agreement in respect of each copy of the Software;

	“Retained Territories”
	means the territories specified in Part 4 of Schedule 1 in respect of which the Supplier may from time to time appoint exclusive distributors or those which the Supplier has reserved to itself; and

	“Software Licence Agreement”
	means the end user licence for the Software as detailed in Schedule 4.


1.2 Unless the context otherwise requires, each reference in this Agreement to:

1.2.1 “writing”, and any similar expression, includes a reference to any communication effected by electronic or facsimile transmission or similar means;

1.2.2 a statute or a provision of a statute is a reference to that statute or provision as amended or re-enacted at the relevant time;

1.2.3 “this Agreement” is a reference to this Agreement and each of the Schedules as amended or supplemented at the relevant time;

1.2.4 a Schedule is a schedule to this Agreement;

1.2.5 a Clause or paragraph is a reference to a Clause of this Agreement (other than the Schedules) or a paragraph of the relevant Schedule; and

1.2.6 a "Party" or the "Parties" refer to the parties to this Agreement.

1.3 The headings used in this Agreement are for convenience only and shall have no effect upon the interpretation of this Agreement.

1.4 Words imparting the singular number shall include the plural and vice versa.

1.5 References to any gender shall include the other gender.

1.6 References to persons shall include corporations.

2. Grant

2.7 The Supplier grants to the Distributor, and the Distributor accepts, a [non-]exclusive right to sub-license the Software in accordance with the provisions of Schedule 4 and generally to sub-license, market, distribute and support the Software [under the Supplier's trade mark] in the Territory [for use on the Hardware] during the continuance of this Agreement.

2.8 The Distributor shall refrain from seeking customers in the Retained Territories.

3. Term 

The Licence shall commence on <<insert date>> (the “Commencement Date”) and shall continue [for a period of <<insert period>> [and]] from year to year thereafter until or unless terminated in accordance with any of the provisions of Clause 21 or any other clause of this Agreement.

4. Technical Information 

4.9 The Supplier shall furnish the Distributor with <<insert number and format of copies>> reproducible [copy] OR [copies] of all written information which the Supplier deems necessary for the Distributor to use in marketing, distributing, sub-licensing and supporting the Software within the Territory, including but not limited to the information contained in Schedule 3.

4.10 The Supplier shall keep the Distributor informed of any changes, additions or modifications to such information that may have an effect on the operation, cost, or performance of the Software.

4.11 The Distributor shall, on all copies made of such information, faithfully reproduce the copyright symbol, legend, or clause, or, in the absence of same, insert the copyright symbol of the Supplier.

5. Training 

5.12 The Supplier will train at such cost (if any) as will be notified to the Distributor and at a place to be nominated by the Supplier, key demonstrator, technical, and sales personnel of the Distributor.

5.13 The Supplier shall permit <<insert number>> persons (unless otherwise agreed by the Supplier) from each such category of personnel to engage in the training programme.

5.14 The Supplier shall, for all enhanced or new software brought out by the Supplier and included in this Agreement, provide a similar training programme.  

5.15 [The Distributor may request that the Supplier makes available additional training facilities at the Distributor’s expense.]
6. [Commercial and Technical Assistance

In addition to training provided for in Clause 5 above, the Supplier undertakes from time to time during the continuance of this Agreement, at the request of the Distributor, to render to the Distributor adequate commercial and technical assistance in connection with distribution and marketing of the Software. The cost of such assistance will be agreed in advance between the Parties.]

7. Ordering of Software 

7.16 The Distributor agrees to order from the Supplier the minimum number of copies of the Software specified in Schedule 2.

7.17 Orders for copies of the Software shall be communicated in writing, to the Supplier <<insert order method(s) and details>> or by such other methods as the Supplier may from time to time notify to the Distributor. [All orders shall (as far as possible) contain the names and addresses of the proposed end-users in order that the Supplier may accurately allocate a particular serialisation number for each end-user.]
7.18 Orders shall not be binding on the Supplier unless and until accepted by the Supplier in writing.

7.19 The Supplier will use reasonable endeavours to fulfil accepted orders for Software with all reasonable dispatch but shall not be liable in any way for any loss of trade profit or any other loss occurring to the Distributor in the event of delivery being frustrated or delayed.

7.20 In the event that the Distributor fails to order and pay for the minimum number of copies of Software specified in Schedule 2, the Supplier shall be entitled to charge the Distributor for the value of the same, and, at its option, terminate this Agreement immediately and without liability.

8. Delivery of Software 

8.21 The Supplier will dispatch copies of the Software ordered pursuant to clause 7 to the Distributor by <<insert method(s) of delivery>>, or by such other method as the Supplier may in its absolute discretion choose, using the delivery details provided by the Distributor or otherwise as the Distributor shall from time to time notify to the Supplier.

8.22 Any and all applicable carriage charges for the delivery of Software to the Distributor shall be borne by the Distributor.

8.23 If at any time the Distributor is in default in the performance or observance of any of its obligations under this Agreement, the Supplier shall be entitled, for so long as such default continues (but without prejudice to any of its other rights under this Agreement), to withhold delivery of Software to the Distributor notwithstanding that orders for Software have been accepted by the Supplier.

9. Risk 

Risk in any physical media on which the Software may be delivered shall pass to the Distributor on delivery. If any part of such media shall thereafter be lost, destroyed, or damaged, the Supplier shall promptly replace the same (embodying the relevant part of the Software) subject to the Distributor paying the cost of such replacement.

10. Payment 

10.24 The Supplier shall, <<insert triggering event(s), e.g. upon dispatch>>, invoice the Distributor for the Licence Fees payable in respect of each copy of Software ordered by the Distributor as specified in Schedule 2. [Licence Fees may be amended from time to time by the Supplier by giving to the Distributor not less than 30 days' prior written notice thereof.]
10.25 Any sums payable by the Distributor under this Agreement shall be paid within <<insert period>> days after the receipt by the Distributor of the Supplier's invoice therefor.  Where any payment due under this Agreement is required to be made on a day that is not a business day, it may be made on the next following business day.

10.26 Any Licence Fees and other sums payable under this Agreement are exclusive of any applicable VAT and other sales tax which shall be payable by the Distributor at the rate and in the manner prescribed by law against submission of a valid tax invoice.

10.27 The Supplier shall have the right to charge interest on a daily basis on overdue invoices at the rate of <<insert percentage>>% above the base rate of <<insert name of bank>>, calculated from the date when payment of the invoice becomes due for payment, up to and including the date of actual payment whether before or after judgment.

10.28 In the event of non-payment, the Supplier shall have the right to revoke the Distributor's Licence and its authority to sub-license. The Supplier may re-possess any copies of the Software supplied on physical media [and/or require the immediate deletion of any copies of the Software supplied electronically] for which payment has not been received by the Supplier, and any documentation, data, records, or information relating thereto. For such purpose the Supplier or any one or more of its agents or authorised representatives shall be entitled at any time and without notice to enter any premises in which the same are or are reasonably believed by the Supplier, to be kept, stored or used.

10.29 Notwithstanding the foregoing, the Supplier may, in its sole discretion, invoice any end-user directly for any Licence Fees payable in respect of Software supplied by or on behalf of the Distributor if the Distributor has failed to collect such monies from the end-user or is otherwise in default of this Agreement.

11. Licence to End-users 

The Distributor shall ensure that, prior to delivery of the Software to an end-user, such end-user enters into the Software Licence Agreement accompanying each copy of the Software, the terms and conditions of which are contained in Schedule 4, as amended from time to time by or with the prior written consent of the Supplier.

12. Licence to Distributor

12.30 This Agreement shall operate as a licence for the Distributor to use the Software on the Hardware for demonstration, testing, support, and such other purposes directly connected with this Agreement. This right shall subsist for so long as this Agreement remains in effect or until or unless otherwise revoked.  

12.31 The Distributor shall not modify, amend, add to, or in any way alter any Software supplied to it under this Agreement without the Supplier's prior written consent.

13. Enhancements and Modifications 

The Supplier will notify the Distributor of any enhancement or modification to the Software which affects its operation, performance, or cost. The Supplier reserves the right to introduce any substitute software which will fulfil the same function as that which it replaces.

14. Software Support 

14.32 During the continuance and (unless otherwise required by the Supplier) after the termination of this Agreement (for whatever reason) [for a period of <<insert period>> after such termination,] the Distributor shall provide after-sales support to deal with fault calls relating to the Software on terms at least as favourable as the after-sales support it provides with respect to the Hardware.  This facility shall apply to end-users supplied with the Software by the Distributor under this Agreement and to end-users supplied with the Software (whether before or after the commencement of this Agreement) by others PROVIDED ALWAYS that such end-users use the Software on the Hardware.

14.33 The Supplier shall provide backup support for the Distributor when reasonably required and upon the terms and for the charges specified in Schedule 5. The same may be amended from time to time by the Supplier upon giving to the Distributor 30 days' prior written notice.

14.34 Without prejudice to the generality of the Distributor’s obligations as expressed in sub-Clause 14.1 above, the Distributor shall provide all such end-users with the following support services:

14.34.1 training for the end-users’ operators in the use of the Software;

14.34.2 prompt receipt, analysis, and reporting of reported faults in the operation of the Software;

14.34.3 [prompt replacement of the master copy of any corrupted or damaged Software (such replacement being obtained from the Supplier);]
14.34.4 technical information and advice on the use of the Software.

15. Undertakings by the Distributor

The Distributor undertakes and agrees with the Supplier that it will at all times during the continuance in force of this Agreement and, where applicable, following termination of this Agreement, observe and perform the terms and conditions set out in this Agreement and in particular:

15.35 will use at all times reasonable endeavours to promote and extend the market for the Software to all potential licensees in the Territory and work diligently to obtain orders therefor;

15.36 will, at its own expense, provide advertising and publicity for the Software as extensive as the advertising and publicity provided by the Distributor for other goods of similar type to the Software which it distributes; 

15.37 will not without the prior written consent of the Supplier be concerned or interested either directly or indirectly in the production, importation, sale, licensing or advertisement of any software which is so like or similar to the Software as to be capable of restricting, competing, or otherwise interfering with, or which might otherwise restrict or interfere with the market for the Software;

15.38 will, in all correspondence and other dealings relating directly or indirectly to the licensing or other transaction relating to the Software, clearly indicate that it is acting as a Distributor and not as author or developer of the Software;

15.39 will not incur any liability on behalf of the Supplier or in any way pledge or purport to pledge the Supplier’s credit or purport to make any contract binding upon the Supplier;

15.40 will not alter, obscure, remove, conceal, or otherwise interfere with any eye-readable or machine-readable marking in or on the Software [or its packaging] which refers to the Supplier as the author or developer of the Software or otherwise refers to the Supplier’s copyright or other intellectual property rights in the Software;

15.41 will permit any duly authorised representative of the Supplier, upon reasonable prior notice, to enter into any of its premises [where any Software or any materials relating thereto are stored] for the purpose of ascertaining that the provisions of this Agreement are being complied with by the Distributor;

15.42 will immediately bring to the attention of the Supplier any improper or wrongful use of the Supplier’s trade marks, emblems, designs, models, or other similar industrial, intellectual, or commercial property rights which come to the notice of the Distributor and will in the performance of its duties under this Agreement use every reasonable effort to safeguard the property rights and interests of the Supplier and take all steps reasonably required by the Supplier to defend such rights;

15.43 will promptly bring to the attention of the Supplier any information received by the Distributor which is likely to be of interest use or benefit to the Supplier in relation to the marketing and/or support of the Software;

15.44 will keep full, proper and up to date books of account and records showing clearly all enquiries transactions, proceedings, and fault calls relating to the Software and its distributorship generally, and will allow a duly authorised representative of the Supplier to have access to the said books and records and to take such copies thereof as such representative may require; and 

15.45 will from time to time on request by the Supplier, supply to the Supplier reports, returns, and other information relating to the distributorship.

16. Liability

16.46 The Distributor shall, during the term of this Agreement, maintain employer’s liability, third party liability, product liability, and professional negligence insurance cover in respect of its liabilities arising out of or connected with this Agreement, such cover to be to a minimum value of £<<insert sum>>, and with an insurance company of repute. The Distributor shall on request supply copies of the relevant certificates of insurance to the Supplier as evidence that such policies remain in force. The Distributor undertakes to use reasonable commercial efforts to pursue claims under such insurance policies.

16.47 The Distributor shall indemnify the Supplier against all claims for personal injury or death caused by the negligence of its employees in connection with the performance of their duties under this Agreement, or by defects in any Hardware supplied pursuant to this Agreement.  

16.48 The Distributor will indemnify the Supplier for direct damage to tangible property caused by the negligence of its employees in connection with the performance of their duties under this Agreement, or by defects in any Hardware supplied pursuant to it. The Distributor’s total liability under this clause shall be limited to £<<insert sum>> for any one event or series of connected events.

16.49 Save in respect of claims for death or personal injury arising from the Supplier’s negligence, in no event will the Supplier be liable for any damages resulting from loss of data or use, lost profits, loss of anticipated savings, nor for any damages that are an indirect or secondary consequence of any act or omission of the Supplier whether such damages were reasonably foreseeable or actually foreseen.

16.50 Except as provided above in the case of personal injury, death, and damage to tangible property, the Supplier’s maximum liability to the Distributor under this Agreement or otherwise for any cause whatsoever (whether in the form of the additional cost of remedial services or otherwise) will be for direct costs and damages only and will be limited to a sum equivalent to the price paid to the Supplier for the products or services that are the subject of the Distributor’s claim, plus damages limited to <<insert percentage>>% of the same amount for any additional costs directly, reasonably and necessarily incurred by the Distributor in obtaining alternative products and/or services.

16.51 The parties acknowledge and agree that the limitations contained in this Clause 16 are reasonable in the light of all the circumstances.

16.52 The Distributor’s statutory rights as a consumer (if any) are not affected. All liability that is not expressly assumed in this Agreement is hereby excluded. These limitations will apply regardless of the form of action, whether under statute, in contract or tort including negligence or any other form of action. For the purposes of this clause, the “Distributor” includes its employees, sub-contractors and suppliers who shall all have the benefit of the limits and exclusions of liability set out above in terms of the Contracts (Rights of Third Parties) Act 1999. Nothing in this Agreement shall exclude or limit liability for fraudulent misrepresentation.

17. Force Majeure

[Neither Party shall have any liability under, or be deemed to be in breach of, this Agreement for any delays or failures in performance of this Agreement which result from circumstances beyond the reasonable control of that Party. If such circumstances continue for a continuous period of more than <<insert period>>, either Party may terminate this Agreement by written notice to the other Party.]

OR

[Notwithstanding anything else contained in this Agreement, neither Party shall be liable for any delay in performing its obligations under this Agreement if such delay is caused by circumstances beyond its reasonable control (including without limitation any delay caused by any act or omission of the other Party) provided, however, that any delay by a sub-contractor or supplier of the Party so delaying shall not relieve the Party from liability for delay except where such delay is beyond the reasonable control of the sub-contractor or supplier concerned. Subject to the Party so delaying promptly notifying the other Party in writing of the reasons for the delay (and the likely duration of the delay), the performance of such Party’s obligations shall be suspended during the period that the said circumstances persist and such Party shall be granted an extension of time for performance equal to the period of the delay. Save where such delay is caused by the act or omission of the other Party (in which event the rights, remedies, and liabilities of the Parties shall be those conferred and imposed by the other terms of this Agreement and by law): 

17.53 any costs arising from such delay shall be borne by the Party incurring the same;

17.54 either Party may, if such delay continues for more than <<insert period>>, terminate this Agreement forthwith giving notice in writing to the other by reason of such termination.]
18. Warranties

18.55 The Supplier warrants that in performing its obligations under this Agreement it will attain standards of care and skill commensurate with those prevailing in the software industry and that all applicable personnel will have qualifications and experience appropriate for the tasks to which they are allocated.

18.56 The Supplier shall ensure that itself and its servants, agents and subcontractors take all reasonable precautions to ensure that no known viruses or other malware for which detection and antidote software is generally available are coded or introduced into the Software.

18.57 If the Supplier receives written notice from the Distributor after delivery of any breach of the above warranties, then the Supplier shall, at its own expense and within <<insert period>> after receiving such notice, use all reasonable endeavours to remedy the defect or error in question.

18.58 When notifying a defect or error the Distributor shall (so far as it is able) provide the Supplier with a documented example of such defect or error.

18.59 The above warranties shall be subject to the Distributor complying with its obligations under the terms of this Agreement and shall also be subject to the limits and exclusions of liability set out in Clause 16 above. In particular, the said warranties shall not apply to the extent that any defect in the Software arose or was exacerbated as a result of:

18.59.1 incorrect use, operation, or corruption of the Software;

18.59.2 any unauthorised modification or alteration of the Software;

18.59.3 use of the Software with other software or on equipment with which it is incompatible.

18.60 To the fullest extent permitted by applicable law, the Supplier:

18.60.1 disclaims all other warranties with respect to the Software, either express or implied, including but not limited to any implied warranties relating to quality, fitness for any particular purpose or ability to achieve a particular result;

18.60.2 makes no warranty that the Software is error-free, or that its use will be uninterrupted, and the Distributor acknowledges and agrees that the existence of such errors shall not constitute a breach of this Agreement;

18.60.3 does not give any warranty in respect of third party products. The Supplier will pass on to the Distributor the benefit of any third party warranty supplied by a third party manufacturer or supplier.

19. Copyright, Patents, Trade Marks and Intellectual Property Rights

19.61 The Distributor acknowledges that any and all of the copyrights, trade marks, and other intellectual property rights used or embodied in or in connection with the Software, including all documentation and manuals relating thereto is and shall remain the property of the Supplier or the licensor (if not the Supplier) specified in the Software Licence Agreement in Schedule 4 (the “Licensor”) and the Distributor shall not during or at any time after the expiry of or termination of this Agreement in any way question or dispute the ownership or any such rights by the Supplier or the Licensor.

19.62 The Distributor also acknowledges that such trade marks, copyrights, and other rights belonging to the Supplier or the Licensor are only used by the Distributor with the consent of the Supplier and during continuation of this Agreement. Upon expiry or termination of this Agreement the Distributor shall forthwith discontinue such use, without receipt of compensation for such discontinuation, provided however that the Distributor may continue to use the same as previously agreed for the period following termination of this Agreement for the purpose only of continuing the support of the Software required to be provided by the Distributor under this Agreement unless the Supplier shall advise the Distributor that such right has been revoked.

19.63 The Distributor shall not, during or after the expiry or termination of this Agreement, without the prior written consent of the Supplier, use or adopt any name, trade mark, trading style or commercial designation used by the Supplier or Licensor.

19.64 The Supplier shall defend at its own expense any claim brought against the Distributor alleging that the Software infringes the intellectual property rights of a third party (“Intellectual Property Claim”) and the Supplier shall pay all costs and damages awarded or agreed to in settlement of an Intellectual Property Claim provided that the Distributor:

19.64.1 furnishes the Supplier with prompt written notice of the Intellectual Property Claim;

19.64.2 provides the Supplier with reasonable assistance in respect of the Intellectual Property Claim;

19.64.3 gives to the Supplier the sole authority to defend or settle the Intellectual Property Claim.

19.65 If, in the Supplier’s reasonable opinion, the Software is or may become the subject of an Intellectual Property Claim then the Supplier shall either:

19.65.1 obtain for the Distributor the right to continue using the Software which is the subject of the Intellectual Property Claim; or

19.65.2 replace or, with the prior written consent of the Distributor, modify the Software which is the subject of the Intellectual Property Claim such that they become non-infringing.

19.66 If the remedies set out in sub-Clause 19.5 above are not in the Supplier’s opinion reasonably available, then the Distributor shall return the Software which is the subject of the Intellectual Property Claim and the Supplier shall refund to the Distributor the corresponding portion of the Licence Fee, as normally depreciated, whereupon this Agreement shall immediately terminate.

19.67 The Supplier shall have no liability for any Intellectual Property Claim resulting from the use of the Software in combination with any equipment or software not supplied or approved by the Supplier or any modification of any part of the Software by a party other than the Supplier or its authorised agent.

20. Confidential Information

20.68 Both Parties to this Agreement undertake, except as provided below, to treat as confidential and keep secret all information marked ‘confidential’ or which may reasonably be supposed to be confidential, including, but not limited to, information contained or embodied in the Software and other information supplied by the Supplier or Distributor (in this Agreement collectively referred to as “Confidential Information”) with the same degree of care as it employs with regard to its own confidential information of a like nature and in any event in accordance with best current commercial security practices, provided that, this Clause shall not extend to any information which was rightfully in the possession of either Party prior to the commencement of the negotiations leading to this Agreement or which is already public knowledge or becomes so at a future date (otherwise than as a result of a breach of this clause).

20.69 Neither Party shall, without the prior written consent of the other Party, divulge any part of the other party's Confidential Information to any person except:

20.69.1 to their own employees and then only to the extent necessary for that Party’s performance of its obligations under this Agreement;

20.69.2 to either Party’s auditors, an officer of HM Revenue and Customs, a court of competent jurisdiction, a governmental body or applicable regulatory authority, and any other persons or bodies having a right, duty, or obligation to know the business of the other Party and then only in pursuance of such right duty or obligation;

20.69.3 any person who is for the time being appointed by either Party to maintain the Hardware on which the Software is for the time being used [(in accordance with the terms of the Licence)] and then only to the extent necessary to enable such person to properly maintain the Hardware.

20.70 Both Parties undertake to ensure that persons and bodies referred to in sub-Clause 20.2 are made aware before the disclosure of any part of the Confidential Information that the same is confidential and that they owe a duty of confidence to the other Party.

20.71 Each Party to this Agreement shall promptly notify the other Party if it becomes aware of any breach of confidence by any person to whom it divulges all or any part of the Confidential Information and shall give the other Party all reasonable assistance in connection with any proceedings which the other Party may institute against such person for breach of confidence.

20.72 The foregoing obligations as to confidentiality shall remain in full force and effect notwithstanding the termination of this Agreement for any reason.

20.73 The Supplier has imparted, and may from time to time impart, to the Distributor certain Confidential Information relating to the Software, successor or enhanced software, or other Supplier software, or the marketing or support thereof (including specifications therefor). The Distributor agrees that it will use such Confidential Information solely for the purposes of this Agreement and that it shall not disclose, whether directly or indirectly, to any third party, such Confidential Information other than is required to carry out the purposes of this Agreement. In the event of such disclosure the Distributor will obtain from such third parties duly binding agreements to maintain in confidence the Confidential Information to be disclosed to the same extent at least as the Distributor is so bound under this Agreement.

20.74 The Distributor further agrees that upon expiry or termination of this Agreement it shall not itself or through any subsidiary or agent or otherwise, sell, sub-license, market, distribute, or otherwise deal with any of the Software (in whole or in part), use any such Confidential Information, or have any software developed upon any Confidential Information supplied to it by the Supplier, or in any way pursuant to this Agreement, save as expressly required or permitted by this Agreement. 

21. Termination or Expiry

21.75 Notwithstanding any provisions contained in it, this Agreement may be terminated forthwith by either Party by written notice from the Party not at fault if any of the following events shall occur:

21.75.1 if the other Party shall commit any act of bankruptcy, shall have a receiving order made against it, shall make or negotiate for any composition or arrangement with or assignment for the benefit of its creditors, or if the other Party being a body corporate, shall present a petition or have a petition presented by a creditor for its winding up or shall enter into any liquidation (other than for the purpose of reconstruction or amalgamation), shall call any meeting of its creditors, shall have a receiver of all or any of its undertakings or assets appointed, or shall cease to carry on business;

21.75.2 if the other Party shall at any time be in default under this Agreement and shall fail to remedy such default within <<insert period>> from receipt of written notice from the first Party specifying such default;

21.75.3 if either Party is by any cause (other than a cause directly attributable to the other Party) prevented from performing its obligations under this Agreement for a single period of <<insert period>> or for a total period of <<insert period>> in any period of <<insert period>>.

21.76 If any such event referred to in sub-Clause 21.1 shall occur, termination shall become effective forthwith or on the date set out in such notice, as applicable.

21.77 The expiry or termination of this Agreement shall be without prejudice to the rights of the Parties accrued up to the date of such expiry or termination.

21.78 Upon expiry or termination (for whatever reason) of this Agreement, the Distributor shall return, delete, or destroy (as the Supplier shall instruct), no later than <<insert period>> thereafter, all Software documentation, technical information, and any other data supplied to the Distributor during the continuance of this Agreement, and all and any copies made of the whole or any part of the same and the Distributor shall furnish the Supplier with a certificate, certifying that the same has been done, except such supporting software, information and data which the Supplier will require to continue to support the Software beyond the date of expiry or termination where the Supplier permits the Distributor so to do.

22. Changes in Distributor

22.79 Unless otherwise agreed between the Parties, the Distributor shall not, without first advising the Supplier, permit or suffer:

22.79.1 where the Distributor is a body corporate:

a) a controlling interest in the Distributor to pass to any person(s) other than those having a controlling interest at the date hereof whether by reason of purchase of shares or otherwise;

b) a change to take place in the Board of Directors;

c) the Distributor to undergo any reorganisation or have any part of its business transferred to a subsidiary or associated company of the Distributor;

d) the name of the Distributor to be changed.

22.79.2 where the Distributor is a partnership:

e) any change in the partnership name or constitution;

f) any partner to retire, resign or otherwise leave the partnership;

g) any new partner to be added to the partnership.

22.80 In each and every such case, the Supplier shall have the option to terminate this Agreement without liability before any one or more of the above events shall occur, subject to its right to claim compensation attributable to such enforced termination.

23. Relationship of the Distributor to the Supplier

It is agreed and understood that the Distributor is not the agent or representative of the Supplier and has no authority or power to bind or contract in the name of or to create any liability against the Supplier in any way or for any purpose. It is understood that the Distributor is an independent contractor with [non-]exclusive rights confirmed by this Agreement to sub-license, market, distribute, and support the Software on its own accord and responsibility in the Territory.

24. Waiver 

No failure or delay on the part of either Party in enforcing against the other Party any term or condition of this Agreement shall either be or be deemed to be a waiver or in any way prejudice any right of that Party under this Agreement. No right, power, or remedy in this Agreement conferred upon or reserved for either Party is exclusive of any other right, power, or remedy available to that Party.

25. Assignment 

This Agreement shall not be assigned by the Distributor, whether voluntarily or involuntarily, or by operation of law, in whole or in part, to any party without the prior written consent of the Supplier. No such assignment by the Distributor howsoever occurring shall relieve the assignor of its obligations under this Agreement.

26. Successors and Assignees 

26.81 This Agreement shall be binding upon, and inure to the benefit of, the Parties and their respective successors and permitted assignees, and references to a Party to this Agreement shall include its successors and permitted assignees.

26.82 In this Agreement references to a Party include references to a person:

26.82.1 who for the time being is entitled (by assignment, novation, or otherwise) to that Party's rights under this Agreement (or any interest in those rights); or

26.82.2 who, as administrator, liquidator or otherwise, is entitled to exercise those rights,

and in particular those references include a person to whom those rights (or any interest in those rights) are transferred or pass as a result of a merger, division, reconstruction, or other reorganisation involving that Party. For this purpose, references to a Party's rights under this Agreement include any similar rights to which another person becomes entitled as a result of a novation of this Agreement.

27. Notices

27.83 All notices under this Agreement shall be in writing.

27.84 Notices shall be deemed to have been duly given:

27.84.1 when delivered, if delivered by courier or other messenger (including registered mail) during normal business hours of the recipient; or

27.84.2 when sent, if transmitted by fax or email and a successful transmission report or return receipt is generated; or

27.84.3 on the fifth business day following mailing, if mailed by national ordinary mail, postage prepaid; or

27.84.4 on the tenth business day following mailing, if mailed by airmail, postage prepaid,

in each case addressed to the most recent address, email address, or facsimile number notified to the other Party.

28. Announcements

No Party shall issue or make any public announcement or disclose any information regarding this Agreement unless prior written consent has been obtained from the other Party.

29. Entire Agreement

This Agreement supersedes all prior agreements, arrangements, and undertakings between the Parties and constitutes the entire agreement between the Parties relating to the subject matter of this Agreement. However, the obligations of the Parties under any pre-existing non-disclosure agreement shall remain in full force and effect insofar as there is no conflict between the same. The Parties confirm that they have not entered into this Agreement on the basis of any representation that is not expressly incorporated into this Agreement.

30. Amendments 

This Agreement may not be released, discharged, supplemented, interpreted, amended, varied, or modified in any manner except by an instrument in writing signed by a duly authorised officer or representative of each of the Parties.

31. Severability 

If any provision of this Agreement is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extent required, be severed from this Agreement and rendered ineffective as far as possible without modifying the remaining provisions of this Agreement, and shall not in any way affect any other circumstances of or the validity or enforcement of this Agreement.

32. Counterparts

This Agreement may be executed in any number of counterparts or duplicates, each of which shall be an original, and such counterparts or duplicates shall together constitute one and the same agreement.

33. Language

This Agreement is made only in the English language. If there is any conflict in the meaning between the English language version of this Agreement and any version or translation of it in any other language, the English language version shall prevail.

34. Costs and Expenses

Each Party shall bear its own legal costs and other costs and expenses arising in connection with the drafting, negotiation, execution, and registration (if applicable) of this Agreement.

35. Set-off

Where either Party has incurred any liability to the other Party, whether under this Agreement or otherwise, and whether such liability is liquidated or unliquidated, each Party may set off the amount of such liability against any sum that would otherwise be due to the other Party under this Agreement.

36. Third Parties

Subject to sub-Clause 16.7 above, a person who is not a party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement, but this does not affect any right or remedy of a third party which exists or is available apart from such Act.

37. Law and Jurisdiction

37.85 This Agreement (including any non-contractual matters and obligations arising therefrom or associated therewith) shall be governed by, and construed in accordance with, the laws of England and Wales.

37.86 Any dispute, controversy, proceedings, or claim between the Parties relating to this Agreement (including any non-contractual and obligations arising therefrom or associated therewith) shall fall within the [non-]exclusive jurisdiction of the courts of England and Wales.

SIGNED for and on behalf of the Supplier by:

<<Name and Title of person signing for the Supplier>>
__________________________________________________
Authorised Signature

Date: ____________

SIGNED for and on behalf of the Distributor by:

<<Name and Title of person signing for the Distributor>>
__________________________________________________
Authorised Signature

Date: ____________

SCHEDULE 1

PART I: The Software

<<Insert Details>>
PART II: The Hardware

<<Insert Details>>
PART III: The Territory

<<Insert Details>>
PART IV: The Retained Territories

<<Insert Details>>
SCHEDULE 2

As at: <<Date>>
<<Type and Minimum No of copies of Software>>
<<Licence Fee per copy of Software payable by Distributor to the Supplier>>
<<Valid until further notice from the Supplier>>
SCHEDULE 3

Technical Information

<<Insert Details>>
SCHEDULE 4

Software Licence Agreement

<<Insert Details>>
SCHEDULE 5

Supplier’s Support Terms and Charges to Distributor

<<Insert Details>>
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